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U.S. Customs Service 


Treasury Decisions 


(T.D. 91-70) 
REVOCATION OF CUSTOMS BROKER LICENSES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: Notice is hereby given that on July 30, 1991, the Secretary 
of the Treasury, pursuant to section 641, Tariff Act of 1930, as amended, 
(19 U.S.C. 1641), and Part 111.74 of the Customs Regulations, as 
amended (19 CFR 111.74), ordered the revocation of the following bro- 
ker licenses due to the failure of the broker to file the triennial report as 
required by 19 CFR 111.30(d). Hence, the subject licenses are revoked. 
These licenses were issued in the Baltimore District. The list of affected 
brokers is as follows: 

Customs broker License No. 
Virginia E. Bloom 

Mary Brill 

Sanford J. Disney 

Dina M. Duckett 

Henry L. Hurst 

Walter E. Lee 

William N. McGill 

Franklyn T. Michael 


Dana Parker 
W. Gordon Plock 


Thomas M. Sullivan 
Ronald O. Thompson 
Jesse York 


Dated: August 7, 1991. 
WILLIAM J. LUEBKERT, 
Acting Director, 
Office of Trade Operations. 


[Published in the Federal Register, August 14, 1991 (56 FR 40357)) 
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19 CFR Parts 10, 18, 125, 171, and 172 
(T.D. 91-71] 


RIN# 1515-AA91 


DELEGATION OF AUTHORITY TO DECIDE PENALTIES AND 
LIQUIDATED DAMAGES CASES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations by in- 
creasing the authority of Customs field officers to act on certain supple- 
mental petitions for relief in administrative cases involving penalties 
and forfeitures, or claims for liquidated damages, incurred for violations 
of the customs or navigation laws and regulations. The document also 
delegates additional authority to Customs field officers regarding peti- 
tions on penalties and forfeitures incurred under section 592, Tariff Act 
of 1930, as amended (19 U.S.C. 1592). This delegation of increased 
authority to district directors will result in more expeditious processing 
of less complex cases, thereby benefiting the importing and traveling 
public. The authority to act beyond the increased limits of authority 
delegated to field officers shall be retained by the Commissioner of Cus- 
toms, insofar as it has been delegated by the Secretary of the Treasury. 


EFFECTIVE DATE: September 16, 1991. 


FOR FURTHERINFORMATION CONTACT: Sandra L. Gethers, Pen- 
alties Branch (202) 566-8317. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 618, Tariff Act of 1930, as amended (19 U.S.C. 
1618), the Secretary of the Treasury is empowered to mitigate or remit 
fines, penalties, or forfeitures that are incurred under the Customs or 
navigation laws. Section 623(c), Tariff Act of 1930 (19 U.S.C. 1623(c)) 
authorizes the Secretary to cancel any charge made against a bond for 
breach of any condition of the bond upon payment of a lesser amount of 
penalty or upon such other terms and conditions as the Secretary may 
deem advisable. With certain stated exceptions, by paragraph 1(h) of 
Treasury Department Order No. 165, Revised (T.D. 53654), the Secre- 
tary delegated authority to the Commissioner of Customs to act on all 
cases where the claim for liquidated damages, fine or penalty (including 
the forfeiture) is not in excess of $100,000. This order granted full miti- 
gation authority to the Commissioner for specifically listed violations, 
including all liquidated damages claims. 

Customs continually monitors its efforts to efficiently and expedi- 
tiously process penalties, seizures and liquidated damages cases. 
Delegation of certain responsibilities to the field and lessening the case 
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load at Customs Headquarters has proven successful as a means of expe- 
diting the processing of cases. Accordingly, a document was published in 
the Federal Register (55 FR 32265) on August 8, 1990, proposing to dele- 
gate to Customs field offices increased authority over penalty and liqui- 
dated damages cases. 

Nine comments were received from the public in response to the pro- 
posed delegations. No comments were received regarding the proposal 
to amend certain sections of Part 10, Part 18, and Part 125, Customs 
Regulations (19 CFR Parts 10, 18 and 125) to conform them to previous 
delegations by increasing the limit of $50,000 or less to $100,000 for cer- 
tain specific liquidated damages claims that can be decided by the field. 
Accordingly, these proposed amendments are adopted. A discussion of 
the comments on the other proposed delegations follows. 


DISCUSSION OF PROPOSALS AND COMMENTS 
Proposal: 


To amend $171.21, Customs Regulations, to increase the District/ 
Area Director’s authority over initial petitions in penalty cases under 19 
U.S.C. 1592 from $25,000 to $50,000. 


Comments: 


Three commenters expressly supported this proposed increased dele- 
gation of authority to the field and two flatly opposed any increase in 
delegation to the field in penalty cases under 19 U.S.C. 1592. One com- 
menter supporting this proposal suggested the proposal did not go far 
enough, and as an alternative, recommended that the field have full 
authority in all cases involving negligence and gross negligence viola- 
tions, with the right of appeal to Headquarters for further mitigation; 
Headquarters would only retain jurisdiction over initial petitions in- 
volving fraud violations. 

Commenters opposed to this proposal asserted that this increased 
delegation to the field in §1592 penalty cases would jeopardize a peti- 
tioner’s right to a fair hearing because the district and area directors al- 
ready have full authority over all $1592 cases at the penalty assessment 
stage. The result of such an increased delegation, according to these 
commenters, would be no independent review of the petitions. Finally, 
these commenters stated that the difficult legal and factual issues usu- 
ally involved in §1592 penalty cases justified retaining the current levels 
of petition review by Customs Headquarters. 


Response: 


Customs does not agree with the comment that the delegation to the 
districts should be based upon the degree of culpability involved in the 
violation. It is in the best interest of both the Government and the peti- 
tioner that Headquarters review of §1592 penalty petitions be based 
upon the amount of the penalty assessed as opposed to the degree of 
culpability alleged. Extremely complex issues may exist in §1592 pen- 
alty cases involving only ordinary negligence. Many times the most 
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complex issues in a case involve questions of fact which affect the deter- 
mination of the alleged material falsity or omission. Examples of such 
issues are whether rebates were paid in connection with the import 
transaction or what was the purchase price for the entered merchan- 
dise. Further, many gross negligence and negligence penalty cases un- 
der §1592 will involve claims for substantial sums of money. 

We also do not agree with the comment that an increase in the district 
jurisdiction from $25,000 to $50,000 in initial petitions in §1592 penalty 
cases will be detrimental to the petitioner’s right to a fair hearing. All 
claims under §1592 are subject to de novo judicial review. The number of 
penalty claims that have been referred for judicial enforcement is not 
significantly higher for claims which are now heard at the district and 
area level, which would seem to have been the result if the district and 
area offices consistently failed to provide fair hearings. We believe the 
record shows that the district and area offices provide fair hearings, and 
have confidence that, as a result of the increased training provided to 
field officers on the elements of §1592 violations, field officers are fully 
able and willing to accord fair and impartial review of the substantive 
claims made in petitions for relief in penalties assessed at the amounts 
of $50,000 or less. 


Conclusion: 


It remains our opinion that §1592 penalty claims assessed at the 
amount of $50,000 or less usually will involve less complex issues of law 


and fact and a minimal degree of culpability so as to not warrant Head- 
quarters review of the initial petitions. The district/area director’s 
authority over initial petitions in penalty cases under 19 U.S.C. 1592 
shall be increased from $25,000 to $50,000. 


Proposal: 

To amend §171.33(b), Customs Regulations, to provide for an in- 
crease in district/regional authority over supplemental petitions in all 
penalty and forfeiture cases, except §1592 cases, from $25,000 to 
$100,000. 

Comments: 

This proposal was opposed strongly by four commenters, but was sup- 
ported by two commenters. One commenter suggested that this provi- 
sion should require that all documents included in the case file be 
forwarded to the regional office in connection with supplemental peti- 
tions appealing decisions by the district/area directors and that all sec- 
ond supplemental petitions be sent to Customs Headquarters since at 
that stage the petitioner would have paid the penalty and there would 
exist no possibility for a review by the courts. 

Commenters opposed to this proposal argued that when the delega- 
tion of authority over initial petitions was increased from $25,000 to 
$100,000 for all cases except §1592 cases, Customs made a commitment 
to the importing community to retain jurisdiction over supplemental 
petitions in cases exceeding $25,000. These commenters stated that 
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such commitment ensured importers that, along with the increased 
delegation to the field over initial petitions, supplemental petitions 
would receive the careful review and analysis of Headquarters attorneys 
in the Office of Regulations and Rulings. 

Other commenters cited the same concern for receiving de novo re- 
view of claims made in the supplemental petition, which they believed 
was only assured if such review were conducted at the Headquarters 
level. 

One commenter was concerned that the proposed increase in delega- 
tion of authority only extended to district/area directors. 


Response: 


Primarily, it should be noted that we do not find practical the sugges- 
tion that this provision should require that “all documents” in the case 
file, instead of all “pertinent documents” be forwarded to the region for 
review of supplemental petitions. We note, however, that the term “per- 
tinent” in §171.33 encompasses all aspects of the petition filed in the 
proceeding. We will not address the suggestion regarding second supple- 
mental petitions as it is beyond the scope of this proposal. 

Customs does not agree with the comment that it committed to retain 
jurisdiction over supplemental petitions in cases exceeding $25,000 
when the authority over initial petitions in such claims was delegated 
under T.D. 85-25. We have reviewed T.D. 85-25 and see no evidence of 
such a commitment. Customs did state in T.D. 85-25, in response to 
comments expressed in opposition to Headquarters retaining jurisdic- 
tion over supplemental petitions in cases in which the district had juris- 
diction over initial petitions, that Headquarters was retaining 
supplemental petition review authority in fines, penalty, or forfeiture 
cases in which the liability was between $25,000 and $100,000 because it 
was essential to Headquarters functional responsibility for monitoring 
and oversight of Customs field operations in the fines, penalties and for- 
feiture program. Customs did not mean by this statement that Head- 
quarters was committed to retaining jurisdiction over supplemental 
petitions forever. It meant only that Customs believed that it was essen- 
tial for Headquarters to maintain its functional responsibility at that 
time by retaining jurisdiction over supplemental petitions; if Headquar- 
ters could meet its functional responsibility by other means, the review 
authority for supplemental petitions would not have to be retained by 
Headquarters. 

As we stated in the document proposing this amendment, Headquar- 
ters jurisdiction over supplemental petitions is no longer needed to ful- 
fill Headquarters functional responsibility for the Fines, Penalties and 
Forfeitures (FPF) program since this can be accomplished through the 
FPF module that has been implemented within the Automated Com- 
mercial System (ACS), as well as through TECS II. In addition, field op- 
erations now effectively are being monitored through the FPF Branch 
created for this purpose at Customs Headquarters. Further, the more 
formalized training courses that have been developed for employees 
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within the FPF Offices on the criteria and proper procedures for both 
initiating and deciding penalties and forfeiture cases in accordance with 
Headquarters guidelines coupled with Headquarters observance of the 
districts’ success in exercising the additional authority granted to them 
over initial petitions within the range of $25,000 and $100,000 during 
the last five years serve to support the conclusion that the districts and 
regions can handle increased authority over supplemental petitions. 

It should be noted that the proposal does not prevent Headquarters 
from still reviewing cases that involve unique or precedential issues on a 
case-by-case basis. For example, when the Iranian embargo was first is- 
sued, due to the sensitivity of the policy and issues involved, all petitions 
in these cases were directed to be sent to Headquarters for review. Also, 
in connection with export control cases, it is now noted expressly in the 
FPF Handbook that even if the petition is within the district’s monetary 
jurisdiction, review by Headquarters may be obtained where there is a 
legal or policy issue that requires such level of review. 

The commenter who was concerned that the proposed increase in 
delegation of authority would extend only to district/area directors mis- 
interpreted the proposal. Review by the regional commissioner of a sup- 
plemental petition appealing the decision of the area/district director 
still would be a matter of right under 19 CFR 171.33(b) under the pro- 
posal if there has been a specific request for such review or if the district 
believes no further relief is warranted. 


Conclusion: 


In accordance with the foregoing, the proposed amendment to 
§171.33(b)(1) to provide for increased authority over supplemental peti- 
tions in all penalty and forfeiture cases, except $1592 cases, from 
$25,000 to $100,000 is adopted. 


Proposal: 


To amend §171.33(b) to increase district/regional authority over sup- 
plemental petitions in §1592 penalty cases from $25,000 to $50,000. 


Comments: 


Only one of five commenters expressing an opinion on this proposal 
supported it. Basically, those who were opposed to this proposal were 
the same commenters opposed to granting district/area offices the 
authority over initial petitions in §1592 cases in amounts between 
$25,000 to $50,000. The same reasons were set forth for their opposition 
to both proposals. 


Response: 

While we did not find the comments in opposition to the proposal to 
grant additional authority over initial petitions in §1592 cases persua- 
sive for the reasons discussed above, those same comments are worthy 
of consideration in connection with the proposal to delegate additional 
authority over supplemental petitions for the same category of $1592 
penalty cases. 
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After further consideration of this matter, Customs believes that dur- 
ing the initial period in which the district will be exercising its new 
authority over initial petitions in §1592 penalty cases involving 
amounts between $25,000 to $50,000, Customs Headquarters should re- 
tain jurisdiction over supplemental petitions within this range. In this 
way, Customs Headquarters can monitor the propriety of the §1592 
penalty cases that are developed and decided by the field within this 
range. Unlike the usual circumstances in penalty/forfeiture actions un- 
der statutes other than 1592, the pertinent issues involved in the alleged 
§1592 violation may not be readily apparent through the use of either 
TECS II or the FPF module in ACS. In addition, many elements of the 
§1592 violation involve subjective analyses which can only be monitored 
through a review of the complete case file. Later, however, after Head- 
quarters has had a sufficient period of time to monitor the initial deci- 
sions by the districts on petitions in $1592 penalty cases within the 
range of $25,000 and $50,000, Customs may find, as we do currently for 
supplemental petitions in non-section §1592 penalty cases, that Head- 
quarters jurisdiction over supplemental petitions in these cases no 
longer is needed to ensure proper review of these petitions by field 
offices. 


Conclusion: 


In accordance with the above discussion, Customs shall not proceed 
with the proposed amendment to provide an increase in authority over 
supplemental petitions in §1592 penalty cases. For penalty cases in- 


curred under §1592, the monetary authority of field officers to make de- 
cisions on supplemental petitions for relief remains at amounts of 
$25,000 or less. 


Proposal: 

Toamend $172.33, Customs Regulations, to increase district/regional 
authority over supplemental petitions in liquidated damages cases from 
$50,000 to $100,000. 


Comments: 


Only one of five commenters supported this proposal. The opposing 
commenters expressed the same reasons that were expressed for oppos- 
ing the two prior discussed proposed amendments. In addition, it was 
suggested that parties against whom liquidated damages claims were 
assessed would feel pressured into accepting decisions on their initial 
petitions since they would have no means to appeal the amount of such 
decisions. 


Response: 

Customs Headquarters need not retain jurisdiction over supplemen- 
tal petitions in liquidated damages cases within the ranges of $50,000 to 
$100,000 in order for a petitioner to exercise the right to appeal an initial 
decision. Under the proposed amendment, any initial decision decided 
by the district director may still be appealed, via a supplemental petition 
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decided by the Regional Commissioner if “there has been a specific re- 
quest by the petitioner for review by the regional commissioner; or the 
district director believes no additional relief is warranted.” 

In addition, the guidelines for cancellation of liquidated damages 
claims direct Headquarters review in cases where significant deviation 
from the provisions thereof is deemed warranted. Thus, it is believed 
that the additional delegation of authority over supplemental petitions 
in liquidated damages cases will not result in any diminution in the fair- 
ness to be accorded during the process for reviewing the supplemental 
petitions in these cases. 


Conclusion: 


In accordance with the foregoing, the proposed amendment to 
§172.33 to provide for an increase in district/regional authority over 
supplemental petitions in liquidated damages cases from $50,000 to 
$100,000 is adopted. 


Proposal: 


Toamend §172.22, Customs Regulations, to provide the district direc- 
tor with authority to process all petitions in liquidated damages cases 
brought pursuant to §18.8, Customs Regulations, for cases arising un- 
der §18.2(c)(2), Customs Regulations, for merchandise traveling under 
bond. 


Comments: 


Six out of the seven commenters expressing an opinion on this pro- 
posed amendment supported the delegation of authority to the field in 
§18.8 liquidated damages cases. The commenter expressly opposed to 
the increased delegation noted his belief that delegation of total author- 
ity to the field in these cases will lead to inequitable treatment among 
field offices. He cited as an example, a case in which the district failed to 
issue a claim until 15 months after the claims for liquidated damages on 
account of late filings had arisen. 


Response: 


We do not agree with the commenter. The proposed amendment of 
§172.22 relates only to the district’s authority to cancel claims for liqui- 
dated damages when such claims have been assessed for violations of 
§18.8(b), Customs Regulations. The specific problem cited by the com- 
menter as an example of the disparity in treatment that would result 
from this amendment, while unfortunate, related to the issuance of the 
claims for liquidated damages, as opposed to the cancellation of such 
claims pursuant to Headquarters guidelines. 

We believe that this proposed delegation will not lead to inequitable 
treatment among field office. The delegation would not affect the guide- 
lines of cancellation of claims for liquidated damages, and the guidelines 
maintain integrity by permitting Headquarters review in cases where 
significant deviation therefrom is deemed warranted. 
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Conclusion: 

The proposed amendment to §172.22, Customs Regulations, to pro- 
vide the districts with authority to process all petitions in $18.8 liqui- 
dated damages cases assessed for §18.2 violations is adopted. 


Proposal: 
To amend §171.21, Customs Regulations, to provide district/area di- 


rectors with authority over initial petitions in penalty cases under 19 
U.S.C. 1641 when the total amount of penalties does not exceed $10,000. 
Comments: 

Two commenters approved of this proposal and one expressly opposed 
any delegation to the field in cases involving broker penalties under 
§1641. One commenter suggested that the field offices have jurisdiction 
over initial petitions in all cases involving only gross negligence or negli- 
gence. The commenter opposed to this proposed delegation cited the be- 
lied that any delegation to the field will result in multiple assessments 
which, in turn, might result in a suspension or cancellation action 
against a licensed broker. In addition, this commenter argued that be- 
cause the monetary amount did not represent the measurement of com- 
plexity of a case, expeditious case processing would not necessarily 
result if the proposed delegation were adopted. 


Response: 


Regarding the suggestion that the field have jurisdiction over initial 
petitions in all cases involving only gross negligence or negligence, we 
note that the assessment of penalties against brokers under 19 U.S.C. 
1641, unlike under 19 U.S.C. 1592, is not made on the basis of an alleged 
culpability of either fraud, gross negligence or negligence. Rather, the 
culpability of the broker is generally considered at the mitigation stage 
of these proceedings, i.e., after a petition for relief has been filed. Thus, 
under this suggestion, the districts would have jurisdiction over all peti- 
tions involving penalties assessed against a broker pursuant to §1641. 
As Customs does not wish to make this broad a delegation, this sugges- 
tion is not adopted. 

The proposed amendment to $171.21, Customs Regulations, in con- 
nection with penalties assessed under 19 U.S.C. 1641 is necessary to 
prevent all broker penalty cases from falling within the current delega- 
tion of field jurisdiction over initial petitions in penalty and forfeiture 
cases. Under the current regulations, the district and area directors 
have jurisdiction over initial petitions for all penalties and forfeitures 
not exceeding $100,000 except those arising under $1592. 

The comment that the proposed delegation might have the ripple ef- 
fect of triggering suspensions or cancellation actions under the regula- 
tions is essentially inaccurate inasmuch as there is no requirement 
under either the Customs Regulations or the Guidelines for Imposition 
and Mitigation of Penalties for Violations of 19 U.S.C. 1641 (19 CFR 
Part 171, appendix C) for such action against licensed brokers after 
three §1641 violations. 
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Moreover, notwithstanding the fact that small dollar amount penal- 
ties also might involve complex issues, it would be impractical for Cus- 
toms Headquarters to review all broker penalties that are assessed 
nationwide. This would be the consequence of the failure to delegate any 
authority to the field over petitions in §1641 penalty cases. 

It also should be noted that Headquarters already review significant 
cases under §1641 before the issuance of the pre-penalty notice or pen- 
alty notice and before decisions on the petition. In any event, we believe 
that the Guidelines for the Imposition and Mitigation of Penalties for 
Violations of 19 U.S.C. 1641, issued by Headquarters and set forth in 19 
CFR Part 171, appendix C, provide an adequate framework under which 
field officers can operate fairly and efficiently in deciding on petitions 
filed in connection with these penalties assessed at $10,000 or less. 


Conclusion: 


In accordance with the foregoing, the proposed amendment to 
§171.21, Customs Regulations, concerning the delegation of authority 
over petitions in penalty cases under 19 U.S.C. 1641 is adopted. 


DETERMINATION 


After careful consideration of all the comments received and further 
review of the matter, it has been determined, in accordance with the 
above discussion, that all the amendments proposed in the document 
published in the Federal Register (55 FR 32265) on August 8, 1990, ex- 
cept the proposal to amend § 171.33(b) to provide for an increase in field 


authority over supplemental petitions in §1592 penalty cases, are 
adopted. 
EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as defined 
in §1(b) of E.O. 12291. Accordingly, no regulatory impact analysis has 
been prepared. 


REGULATORY FLEXIBILITY ACT 


Pursuant to the provisions of the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.), it is certified that the amendments will not have a signifi- 
cant economic impact on a substantial number of small entities. Accord- 
ingly, the amendments are not subject to the regulatory analysis 
requirements of 5 U.S.C. 603 and 604. 


DRAFTING INFORMATION 


The principal author of this document was Harold M. Singer, Regula- 
tions and Disclosure Law Branch, U.S. Customs Service. However, per- 
sonnel from other offices participated in its development. 


List oF SUBJECTS 


19 CFR Part 10 
Customs duties and inspection; Imports. 
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19 CFR Part 18 

Customs duties and inspection; Bonded shipments. 
19 CFR Part 125 

Customs duties and inspection; Delivery and receipt. 


19 CFR Part 171 


Customs duties and inspection; Administrative practice and proce- 
dures; Penalties; Seizures and forfeitures. 


19 CFR Part 172 

Customs duties and inspection; Administrative practice and proce- 
dures; Liquidated damages. 

AMENDMENTS TO THE REGULATIONS 

Parts 10, 18, 125, 171, and 172, Customs Regulations (19 CFR parts 

10, 18, 125, 171 and 172) are amended as set forth below. 
PART 10—ARTICLES CONDITIONALLY FREE, SUBJECT TOA 
REDUCED RATE, ETC. 


1. The general authority citation for part 10 is revised to read as 
follows: 


Authority: 19 U.S.C. 66, 1202, 1481, 1484, 1498, 1508, 1623, 1624; 


* * * * * * * 


2. In $10.39(e), remove the word “regulation” in the first sentence and 
add, in its place, the word “paragraph”, and in the second sentence re- 
move the amount “$50,000” and add, in its place, “$100,000”. 


PART 18—TRANSPORTATION IN BOND AND MERCHANDISE 
IN TRANSIT 


1. The general authority for part 18 and relevant specific authority 
continue to read as follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1202 (General Note 8, Harmo- 
nized Tariff Schedule of the United States), 1551, 1552, 1553, 
1624; * * * 


§18.8 also issued under 19 U.S.C. 1623; 


* * * * * * * 


2. In §18.8(d), remove the amount “$50,000” and add, in its place 
“$100,000”. 
PART 125—CARTAGE AND LIGHTERAGE OF MERCHANDISE 


1. All authority citations set forth at the end of the individual sections 
of Part 125 are removed and the authority citation at the beginning of 
Part 125 is revised to read as follows: 


Authority: 19 U.S.C. 66, 1565, and 1624. 
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§125.31, also issued under 5 U.S.C. 301; 19 U.S.C. 1311, 1812, 1484, 
1555, 1556, 1557, 1623, and 1646a. 

§125.32 also issued under 5 U.S.C. 301; 19 U.S.C. 1484. 

§125.33 also issued under 19 U.S.C. 1311, 1812, 1555, 1556, 1557, 
1623, and 1646a. 

§§125.41 and 125.42 also issued under 19 U.S.C. 1623. 

2. In §125.42, remove the amount “$50,000” and add, in its place, 
“$100,000”. 


PART 171—FINES, PENALTIES AND FORFEITURES 


1. The general authority citation for part 171 continues to read as fol- 
lows: 


Authority: 19 U.S.C. 66, 1592, 1618, 1624.* * * 
2. Section 171.21 is revised to read as follows: 


§171.21 Petitions acted on by district director. 


The district director may mitigate or remit finds, penalties, and forfei- 
tures incurred under any law administered by Customs with the excep- 
tion of penalties or forfeitures incurred under the provisions of sections 
592 and 641(b)(6) or (d)(1) of the Tariff Act of 1930, as amended (19 
U.S.C. 1592 and 1641(b)(6) or (d)(1)), on such terms and conditions as, 
under the law and in view of the circumstances, he shall deem appropri- 
ate when the total amount of the fines and penalties incurred with re- 
spect to any one offense, together with the total value of any 
merchandise or other article subject to forfeiture or to a claim for forfei- 
ture value, does not exceed $100,000. The district director may mitigate 
or remit fines, penalties, or forfeitures incurred under 19 U.S.C. 1592 
when the total amount of those fines, penalties or forfeitures does not 
exceed $50,000. The district director may mitigate penalties incurred 
under 19 U.S.C. 1641(b)(6), 1641(d)(1), and assessed under 
§1641(d)(2)(A) when the total amount of the penalties does not exceed 
$10,000. 

3. In §171.33, paragraph (b)(1) and the heading of paragraph (d) are 
revised to read as follows: 


§171.33 Supplement petitions for relief. 


* * * * * * * 


(b) Consideration. —(1) Decisions of the district director. Except in 
cases when liability is incurred under the provisions of section 592, Tar- 
iff Act of 1930, amended (19 U.S.C. 1592) in an amount that exceeds 
$25,000, where a supplemental petition requests further relief from a 
decision of the district director, the district directory may grant addi- 
tional relief, if he believes it is warranted, in cases in which he has the 
authority to grant relief in accordance with the provisions of §§171.21 
and 171.22. In the district believes no additional relief is warranted, or it 
the petitioner is not satisfied with the additional relief granted by the 
district director, or if there has been a specific request by the petitioner 
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for review by a higher level official, the supplemental petition, together 
with all pertinent documents, shall be forwarded to the regional com- 
missioner of the region in which the district lies or if the liability was 
incurred under 19 U.S.C. 1592, for an amount that exceeded $25,000, to 
the Commissioner of Customs. 


* * * * * 
(d) Appeals of the Secretary of the Treasury. * * * 


PART 172— LIQUIDATED DAMAGES 
1. The authority citation for part 172 continues to read as follows: 


Authority: 19 U.S.C. 66, 1623, 1634. 
2. Section 172.22 is revised by adding paragraph (e) to read as follow: 


§172.22 Special cases acted on by district director of 
Customs. 


* * * * * * * 


(e) Failure to timely deliver merchandise traveling in-bond. 

(1) If merchandise traveling under bond is not delivered to the port of 
destination or exportation within time limits established by 
§§18.2(c)(2), 122.119(b) or 122.120(c) of this chapter and liquidated 
damages are assessed for violation of the provisions of $18.8(b) of this 
chapter, notwithstanding other delegation of authority, the demand 
shall be cancelled by the district director in accordance with guidelines 
issued by the Commissioner of Customs. 

(2) If the in-bond manifest is not delivered to the district director as 
required by §§18.2(d) or 18.7(a) of this chapter and liquidated damages 
are assessed for violation of the provisions of §18.8(b) of this chapter, 
notwithstanding any other delegation of authority, the demand shall be 
cancelled by the district director in accordance with guidelines issued by 
the Commissioner of Customs. 

3. Section 172.33(b)(1) is revised to read as follows: 


§172.33 Supplemental petitions for relief. 
* * * * * 


(b) Consideration. 

(1) Decisions of the district director. Where a supplemental petition 
requests further relief from a decision of the district director, he may 
grant additional relief, if he believes it is warranted, in cases in which he 
has the authority to grant relief in accordance with the provisions of 
§172.21. Supplemental petitions for further relief in cases initially de- 
cided by the district director in accordance with the provisions of 
§172.21, together with all pertinent documents, shall be forwarded to 
the regional commissioner of the region in which the district lies if: 

(i) There has been a specific request by the petitioner for review by the 
regional commissioner; or 
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(ii) The district director believes no additional relief is warranted. 
* * * * ok * ok 


MIcHAEL H. LANE, 
Acting Commissioner of Customs. 


Approved: July 19, 1991. 
PETER K. NUNEZ, 
Assistant Secretary of the Treasury. 


{Published in the Federal Register, August 16, 1991 (56 FR 40776)] 





U.S. Customs Service 


General Notices 


19 CFR Part 4 


DEFINITION OF “PASSENGER” FOR PURPOSES OF THE 
COASTWISE LAWS, 46 U.S.C. APP. 289, 19 CFR 4.50(b) 


AGENCY: Customs Service, Department of the Treasury. 


ACTION: Notice of proposed changes of position; solicitation of com- 
ments. 


SUMMARY: The U.S. Customs Service is reviewing its current defini- 
tion of the term “passenger” for purposes of the coastwise passenger 
statute (46 U.S.C. App. 289). Customs is considering the revocation of 
its position that persons transported free of charge as an inducement for 
patronage or good will are not passengers. This change in position would 
not affect Customs position that bona fide guests of the owner or 
bareboat charterer of a pleasure vessel or yacht are not passengers. Cus- 
toms also is considering revocation of its position that persons trans- 
ported free of charge who are less than substantially connected with the 
operation, navigation, ownership, or business of a vessel are not passen- 
gers. The effect of these changes in position would be that persons con- 
sidered to be passengers as a result of the changes could not be 
transported between United States coastwise points or in the coastwise 
trade except in United States coastwise-qualified vessels. Because this 
possible change of position could have an impact on certain members of 
the public, this notice invites public comments on the subject. 


DATES: Comments must be received on or before October 15, 1991. 


ADDRESSES: Comments (preferably in triplicate) should be addressed 
to, and inspected at, the Regulations and Disclosure Law Branch, room 
2119, U.S. Customs Service, 1301 Constitution Avenue NW., Washing- 
ton, DC 20229. 


FOR FURTHER INFORMATION CONTACT: B. James Fritz, Chief, 
Carrier Rulings Branch, 202-566-5706. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


The Customs Service is reviewing its current definition of the term 
“passenger” for purposes of the law relating to the coastwise transporta- 
tion of passengers (46 U.S.C. App. 289). 


15 
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Under 46 U.S.C. App. 289— 
No foreign vessel shall transport passengers between ports or 
places in the United States either directly or by way of a foreign 
= _ a penalty of $200 for each passenger so transported and 
anded. 
The Customs Service has consistently interpreted this provision to ap- 
ply to all vessels except United States-built, owned, and properly docu- 
mented vessels (see 46 U.S.C. 12106 and 12110, 46 U.S.C. App. 883, and 
19 CFR 4.80). 

The Customs Regulations issued under the authority of 46 U.S.C. 
App. 289 are found in section 4.80a (19 CFR 4.80a). This section of the 
Customs Regulations contains a number of definitions of terms used in 
section 4.80a as well as interpretations of section 289 relating primarily 
to the transportation of passengers by cruise vessels. 

The term “passenger” is defined in section 4.50(b), Customs Regula- 
tions (19 CFR 4.50(b)), as any person carried on a vessel who is not con- 
nected with the operation of such vessel, her navigation, ownership, or 
business. 

The genesis of section 4.50(b) was General Letter No. 117, dated May 
20, 1916, issued by the Bureau of Navigation in the Department of Com- 
merce, the predecessor of the Customs Service in interpreting and en- 
forcing the coastwise laws. This General Letter contains the definition 
of “passenger” set forth in section 4.50(b), as used in the context of the 
steamboat inspection laws. The General Letter holds that wives and 
children of the officers of a vessel and of a company owning a vessel are 
not passengers, since they are considered to be connected with the own- 
ership and business of the vessel in accordance with the definition. Nor 
are members of the board of directors of a corporate owned vessel, or 
their families, regarded as passengers for the same reason. On the other 
hand, stockholders and members of their families are considered pas- 
sengers, deemed as not having a substantial connection with the owner- 
ship or business of the vessel. 

In its application of section 289, Customs has long used the definition 
of “passengers” in section 4.50(b) and the general interpretations set 
forth above when a person is transported in a vessel without the owner 
or operator of the vessel receiving compensation for the transportation. 
Whenever such compensation is received the person transported is 
prima facie considered to be a passenger. 


PLEASURE VESSELS 


Recently it has been brought to the attention of Customs that its rul- 
ings concerning whether persons are passengers may not be internally 
consistent or consistent with the intent of the coastwise laws. In aruling 
dated September 9, 1988 (File: 109543) published as C.S.D. 88-16, Cus- 
toms held that persons who are transported as an inducement for pa- 
tronage by a corporate bareboat charterer of a foreign-flag vessel are 
passengers and their transportation between coastwise points would be 
prohibited by the passenger statute, 46 U.S.C. App. 289. A bareboat 
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charter is one in which complete management and control of the char- 
tered vessel are transferred from the owner to the charterer for the term 
of the charter. 

Upon reconsideration of this decision, it was determined in an unpub- 
lished letter ruling dated November 7, 1988 (File: 109781), that guests 
of a bareboat charterer of a pleasure vessel, who are transported for the 
purposes of inducing good will and anticipated new business, are not 
considered passengers and their transportation is not a violation of the 
coastwise passenger statute, in effect reversing the prior published rul- 
ing. This ruling is in accord with a line of cases extending from 1953 to 
the present, in which a longstanding exception has been made to the 
rigid definition of the term “passenger” within the meaning of the coast- 
wise laws, for the clients or business associates as legitimate guests of 
the owner or bareboat charterer of pleasure yachts. Customs has held 
that “the entertainment of guests for the purpose of promoting good will 
or with the thought that those who are entertained will favor their hosts 
with new or increased business is a use of a vessel for pleasure purposes” 
and “guests” are not considered passengers. (See rulings dated Novem- 
ber 5, 1953; April 7, 1977 (File: 102756); May 19, 1982 (File: 105612); 
and October 18, 1984 (File: 107028). 

With respect to persons carried on board vessels, the term “passen- 
ger” is defined in Title 46 United States Code, for purposes of vessel in- 
spection, to include every person on board a vessel used for pleasure 
purposes, other than those who have not contributed any consideration, 
either directly or indirectly, for their carriage. See former 46 U.S.C. App. 
390(a)(5), 46 U.S.C. App. 1452(5)(D), 46 U.S.C. 2101(21), and Coast 
Guard Regulations, 46 CFR 70.10-35(b)(5). In effect, persons on board 
pleasure vessels contributing such consideration as anticipated pro- 
spective business, would become passengers within the meaning of the 
coastwise passenger laws. 

In view of the recent confusion in this area, combined with the Coast 
Guard provisions under which persons transported in yachts or pleas- 
ure vessels would apparently be considered passengers, Customs is con- 
sidering the revocation of its position that persons transported as an 
inducement for patronage or good will are not passengers. If it is deter- 
mined that such action is consistent with the coastwise laws and the in- 
tent of those laws, Customs would change its position and hold that 
passengers include persons for the transportation of whom a vessel 
owner or operator receives or expects to receive any compensation, di- 
rect or indirect, even if in the form of patronage or good will. This change 
of position would not affect Customs current position that bona fide 
guests of an owner or bareboat charterer of a pleasure vessel or yacht are 
not passengers for purposes of the coastwise laws. 


COMMERCIAL VESSELS 


In further reviewing its ruling on the interpretation of the coastwise 
passenger law and regulations, Customs has found ruling in which 
persons who may have had a less than substantial connection with the 
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operation, navigation, ownership, or business of a vessel are not passen- 
gers (e.g., rulings dated September 30, 1983 (File: 106336); April 2, 1986 
(File: 108278); September 8, 1989 (File: 110400)). If it is determined 
that such action is consistent with the coastwise laws and the intent of 
those laws, Customs would change its position to reflect that persons 
who are not substantially connected with the operation, navigation, 
ownership or business of a vessel would be considered passengers for 
purposes of the coastwise laws. 

If Customs makes these changes of position, the applicability of the 
coastwise passenger statute would be broadened. Persons who would be 
considered “passengers” as a result of these changes of position would 
be required to be transported in a coastwise-qualified vessel when trans- 
ported between United States coastwise points or in the coastwise trade. 


AUTHORITY 


Because these changes of position, if implemented, will result in some 
operational changes in affected business entities, Customs is giving in- 
terested parties notice and an opportunity to comment in accordance 
with §177.10(c)(2), Customs Regulations (19 CFR 177.10(c)(2)). 


REQUEST FOR COMMENTS 


Before making a final determination in this matter, consideration will 
be given to any written comments timely submitted to Customs. Com- 
ments submitted will be available for public inspection in accordance 
with the Freedom of Information Act (5 U.S.C. 552), §1.4, Treasury De- 
partment Regulations (31 CFR 1.4), and §103.11(b), Customs Regula- 
tions (19 CFR 103.11(b)), on regular business days between the hours of 
9 a.m. and 4:30 p.m. at the Regulations and Disclosure Law Branch, U.S. 
Customs Service Headquarters, 1301 Constitution Avenue, NW., Room 
2119, Washington, DC. 

The principal author of this document was Jeff Whalen, Carrier Rul- 
ings Branch, Office of Regulations and Ruling, U.S. Customs Service. 
However, personnel from other offices participated in its development. 


MICHAEL H. Lang, 
Acting Commissioner of Customs. 


Approved: July 3, 1991. 
PETER K. NUNEZ, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, August 14, 1991 (56 FR 40283)] 





U.S. CUSTOMS SERVICE 


REORGANIZATION OF THE 
OFFICE OF REGULATIONS AND RULINGS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of reorganization. 


SUMMARY: In order to assist the public in submitting ruling requests 
on legal issues within the purview of the Customs Service, this docu- 
ment advises of organizational changes within the Office of Regulations 
and Rulings, Office of Commercial Operations, Customs Service Head- 
quarters. 


FOR FURTHER INFORMATION CONTACT: Donna Hartung, Office 
of Regulations and Rulings (202-566-2507). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Within the Office of Commercial Operations, Customs Service Head- 
quarters, the Office of Regulations and Rulings (OR&R) is responsible 
for developing, implementing, and evaluating programs, policies, and 
procedures pertaining to regulations, legal rulings, and positions affect- 
ing Customs Service programs and the public. OR&R provides policy 
and technical support within Customs and to the Department of the 
Treasury, the Congress, other Government agencies, and the importing 
public concerning the interpretation and application of the Customs 
and related laws, regulations and procedures. OR&R is responsible for 
the issuance of legal rulings, determinations and guidelines in a wide va- 
riety of areas, including fines, penalties, forfeitures and claims for liqui- 
dated damages, classification and valuation of imported merchandise, 
entry and admissibility of merchandise, drawback, bonds, carriers and 
matters under the navigation laws enforced by Customs, licensing, in- 
tellectual property, and disclosure of information. 

As part of a continuing program to obtain more efficient use of person- 
nel and to provide better service to the public, the Commissioner of Cus- 
toms has instituted a reorganization of certain functions and offices 
within OR&R. This reorganization, which took effect on December 30, 
1990, is intended to improve the supervisory span of control, uniformity 
of rulings, and timely processing of ruling requests. The functional 
units within OR&R and their principal areas of responsibility are as 
follows: 


INTERNATIONAL NOMENCLATURE STAFF 


The International Nomenclature Staff is responsible for developing, 
presenting, and monitoring the comprehensive Customswide program 
administering the Harmonized Tariff Schedule of the United States 
(HTSUS). The Staff also prepares positions on technical tariff nomen- 
clature matters which arise before the Harmonized System Committee 
of the Customs Co-operation Council (CCC) in Brussels, Belgium, and 
represents the United States at CCC working party and committee 
meetings dealing with nomenclature matters. 
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CoMMERCIAL RULINGS DIVISION 


Value and Marking Branch: 


The Value and Marking Branch is responsible for the issuance of rul- 
ings pertaining to the valuation of imported merchandise and also moni- 
tors and participates in the work of the CCC Technical Committee on 
Customs Valuation. The Branch is responsible for issuing rulings con- 
cerning country of origin marking and labeling requirements and excep- 
tions and resolving questions concerning the entry of merchandise 
which involves use of the substantial transformation rule. 


Entry Rulings Branch: 


The Entry Rulings Branch is responsible for preparing decisions, rul- 
ings, and positions on legal issues involving the following areas: the en- 
try of merchandise; allowances and refunds on merchandise; the 
licensing and bonding of cartmen, lightermen, container station opera- 
tions, and Customs brokers; clerical errors and mistakes in entry liqui- 
dation, appraisement or other Customs transactions; the validity or 
sufficiency of examination of merchandise; the validity of liquidation 
and reliquidation of entries; drawback claims; the security of merchan- 
dise on docks, etc.; merchandise in Customs custody; operation of duty- 
free shops; unclaimed and abandoned merchandise; vessel and aircraft 
supplies and equipment; the admission and processing of merchandise 
in foreign trade zones; international carnets; and personal exemptions 
for returning residents, non-residents, foreign military personnel, and 
other individuals. The Branch is similarly responsible for legal ques- 
tions involving Customs bonds and bonded merchandise, including the 
applicability, appropriateness and form of bonds, the entry of merchan- 
dise under temporary importation bonds, and the transportation of 
merchandise under bond. The Branch is also responsible for legal as- 
pects of the warehousing system, including the establishment, admini- 
stration and operation of Customs bonded warehouses, the entry and 
withdrawal of merchandise from warehouse, and other warehouse 
transactions. 


Food and Chemicals Classification Branch: 


The Food and Chemicals Classification Branch is responsible for the 
issuance of rulings and other legal determinations regarding the classi- 
fication of commodities under the following Chapters of the HTSUS: 
Chapters 1-24 (animal and plant products, food preparations, bever- 
ages, and tobacco); Chapters 25-27 (mineral products); Chapters 28-38 
(chemical products); Chapters 39 and 40 (plastics and rubber); Chapter 
95 (toys, games, and sports requisites); Chapter 96 (miscellaneous 
manufactured articles); and Chapter 97 (works of art and antiques). 


Textile Classification Branch: 


The Textile Classification Branch is responsible for the issuance of 
rulings and other legal determinations regarding the classification of 
commodities under the following Chapters of the HTSUS: Chapters 
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41-43 (hides and skins, leather products, travel goods, handbags, and 
animal gut products); Chapters 44-46 (wood, cork, and plaiting prod- 
ucts); Chapters 47-49 (wood pulp, paper and paperboard, printed mat- 
ter, and manuscripts); Chapters 50-63 (textile products); and Chapters 
65-67 (headgear, umbrellas, walking sticks, whips, and feather and 
down products). 


Metals and Machinery Classification Branch: 


The Metals and Machinery Classification Branch is responsible for 
the issuance of rulings and other legal determinations regarding the 
classification of commodities under the following Chapters of the 
HTSUS: Chapter 64 (footwear); Chapters 68-70 (stone, plaster, cement, 
asbestos, mica, ceramic, and glass products); Chapter 71 (pearls, pre- 
cious stone and metal products, and imitation jewelry); Chapters 72-83 
(base metal products); Chapters 84 and 85 (nuclear reactors, machinery 
and mechanical appliances, and electrical machinery and equipment); 
Chapters 86-89 (vehicles, aircraft, and vessels); Chapters 90-92 (opti- 
cal, photographic, measuring and medical instruments and apparatus, 
clocks and watches, and musical instruments); and Chapters 93 and 94 
(arms and ammunition, furniture, stuffed furnishings, lamps and light- 
ing fittings, illuminated signs, and prefabricated buildings). 


Special Classification Branch: 


The Special Classification Branch is responsible for the issuance of 
rulings and other legal determinations involving the special classifica- 


tion provisions contained in Chapter 98 of the HTSUS. The Branch is 
also responsible for the resolution of legal and policy issues relating to 
the Generalized System of Preferences and Caribbean Basin Initiative 
duty-preference programs. In addition, the Branch is responsible for the 
issuance of decisions on domestic interested party petitions under 19 
U.S.C. 1516 and on uniformity petitions under Part 177 of the Customs 
Regulations. The Branch also processes all applications for duty-free en- 
try of scientific instruments and apparatus imported for scientific or 
educational purposes. The Branch is also responsible for all special pro- 
jects involving very politically sensitive and time-consuming legal and 
policy issues. 


INTERNATIONAL TRADE COMPLIANCE DIVISION 


Regulations and Disclosure Law Branch: 


The Regulations and Disclosure Law Branch is responsible for the 
drafting, review and coordination of documents for publication in the 
Federal Register and the Customs BULLETIN, including revisions and 
amendments to the Customs Regulations, notices of Customs proce- 
dures and policies, the Semiannual Regulatory Agenda, and rulings 
issued by other offices within OR&R. The Branch also performs a wide 
variety of functions regarding the availability, release and distribution 
of information and records maintained by Customs, including the fol- 
lowing: oversight and coordination of Customs policy and procedures 
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under the Freedom of Information Act and the Privacy Act, including 
the review and disposition of administrative appeals under those Acts; 
determinations regarding the disclosability of information for official 
purposes to other Federal agencies, state and local authorities, and for- 
eign governments; issuance of instructions to Customs officers regard- 
ing compliance with judicial subpoenas for officers’ testimony and 
production of documents in court proceedings; and providing policy 
guidance regarding the availability of information from vessel mani- 
fests to members of the press and the general public. 


Penalties Branch: 


The Penalties Branch is responsible for providing guidance to Cus- 
toms offices and issuing rulings and other legal determinations with re- 
spect to seizures and forfeitures incurred under the Customs and 
related laws and with respect to fines, penalties and liquidated damages 
assessed for civil violations of the Customs laws and those other laws en- 
forced by Customs. The specific functions of the Branch include: issuing 
decisions on petitions for relief referred to Headquarters from field of- 
fices with regard to fines, penalties, forfeitures and liquidated damage 
claims for all Customs-enforced civil violations including the currency 
and monetary reporting laws; processing informer compensation claims 
referred to Headquarters; deciding cases and providing policy guidance 
regarding violations of the export control laws (including export ad- 
ministration, munitions control and related laws) and the foreign assets 


control and related emergency sanctions laws; and preparing and coor- 
dinating directives, instructions and handbooks, and conducting train- 
ing for Customs officers and the public, regarding the foregoing areas. 


Carrier Rulings Branch: 


The Carrier Rulings Branch is responsible for preparing rulings and 
other legal determinations and for providing policy advice and instruc- 
tion to Customs field offices regarding the following matters: vessel, ve- 
hicle and aircraft arrival, entry, clearance, use and dutiability; carrier 
documentation such as manifests, permits and T.I.R. carnets; coastwise 
restrictions on transportation of passengers and merchandise by vessel; 
salvage, dredging and towing operations in the United States and its ter- 
ritories and possessions and on the outer Continental Shelf; prohibi- 
tions against fishing and transporting fish in the territorial sea and 
contiguous fisheries zone, operating fish processing vessels, and landing 
fish in the United States; dutiability of foreign repairs to, and equip- 
ment purchases for, United States vessels and refund or remission of 
such duties; carrier activities in and between United States territories 
and possessions; designation, movement and control of articles as in- 
struments of international traffic; waiver of the navigation laws in the 
interest of national defense; tonnage taxes, light money and harbor 
maintenance fees; and application of the navigation and Customs laws 
to the Outer Continental Shelf. 
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Intellectual Property Rights Branch: 


The Intellectual Property Rights Branch is responsible for the follow- 
ing: issuing decisions and formulating policy and regulations to ensure 
the protection of U.S. intellectual property rights (IPR) which encom- 
pass trademarks, tradenames, copyrights, patents and trade dress; coor- 
dinating the identification of legislative requirements for modernizing, 
clarifying and strengthening Customs statutory authority in the IPR 
area; informing the public, principally through existing trade associa- 
tions and other industry groups, of Customs interest in identifying un- 
fair trade practices and of Customs ability to assist in protecting 
intellectual property rights; recordation of trademarks, tradenames 
and copyrights in order to protect against imports which constitute in- 
fringement; implementation of exclusion orders issued by the ITC and 
patent surveys, as a means of protecting patent owners against infringe- 
ment; resolving issues concerning the entry of restricted or prohibited 
merchandise, including the importation of seditious, treasonable, ob- 
scene or immoral materials; and issuing decisions and guidance con- 
cerning the importation or exportation of cultural property, including 
pre-Columbian art and artifacts and items subject to the UNESCO Con- 
vention on Cultural Property. 


Dated: August 13, 1991. 


Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


[Published in the Federal Register, August 19, 1991 (56 FR 41159)] 


APPLICATION FOR RECORDATION OF TRADE NAME: 
“ALL-STATE WELDING PRODUCTS” 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of application for recordation of trade name. 


SUMMARY: Application has been filed pursuant to Section 133.12, Cus- 
toms Regulations (19 CFR 133.12), for the recordation under Section 42 
of the Act of July 5, 1946, as amended (15 U.S.C. 1124), ofthe trade name 
“ALL-STATE WELDING PRODUCTS”, used by All-State Welding 
Products Inc., a corporation organized under the laws of the State of 
Delaware, located at 5112 Allendale Lane, Taneytown, Maryland 21787. 

The application states the trade name is used in connection with 
welding electrodes, brazing, rods, solders, fluxes, powders, chemical 
aids and equipment for using the same for maintenance and repair ap- 
plications. The following companies are authorized to use the above 
trade name: Hi-Tech Welding (PROROD) Ltd., dba All-State Welding 
Products Canada, located at 57 Galaxy Blvd., Unit 6, Rexdale, Ontario 
M9W 5P1 Canada, is authorized only in Canada and McNeil Holdings 
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Pty. Itd., dba All-State Welding Products Distributors, located at 6143 
Dellamarta Road, Wangara, Washington, is authorized to use the trade 
name only in Australia. 

Before final action is taken on the application, consideration will be 
given to any relevant data, views, or arguments submitted in writing by 
any person in opposition to the recordation of this trade name. Notice of 
the action taken on the application for recordation of this trade name 
will be published in the Federal Register. 


DATE: Comments must be received on or before October 21, 1991. 
ADDRESS: Written comments should be addressed to U.S. Customs 


Service, Attention: Intellectual Property Rights Branch, 1301 Constitu- 
tion Avenue, NW., (Room 2104), Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Delois P. Cooper, Intel- 
lectual Property Rights Branch, 1301 Constitution Avenue, NW., Wash- 
ington, D.C. 20229 (202-566-6956). 


Date: August 13, 1991. 


JOHN F. ATwoon, 
Chief, 
Intellectual Property Rights Branch. 


[Published in the Federal Register, August 20, 1991 (56 FR 41388)] 





U.S. Court of Appeals for the 
Federal Circuit 


MatTEL, INC., PLAINTIFF-APPELLANT UV. 
UNITED STATES, DEFENDANT-APPELLEE 


Marjorie M. Shostak, Stein, Shostak, Shostak & O’Hara, of Los Angeles, California, ar- 
gued for plaintiff-appellant. With her on the brief was David R. Stepp. 

Mark S. Sochaczewsky, Commercial Litigation Branch, Department of Justice, of New 
York, New York, argued for defendant-appellee. With him on the brief were Stuart M. Ger- 
son, Assistant Attorney General, David M. Cohen, Director and Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office. 


Appeal No. 90-1279 
(Decided February 13, 1991) 


Appealed from: U.S. Court of International Trade. 
Judge DiCar.o. 


Before ARCHER, CLEVENGER, and Raber, Circuit Judges. 


Raber, Circuit Judge. 

Mattel, Inc. (Mattel) appeals from the judgment of the United States 
Court of International Trade. Mattel, Inc. v. United States, 733 F. Supp. 
1503 (Ct. Int’] Trade 1990). The trial court interpreted “unit” in Item 
912.20 Tariff Schedules of the United States (TSUS)1 to mean “retail 
package.” This court reverses. 


BACKGROUND 


Mattel imported plastic toy figures and Barbie doll accessories? into 
the United States in retail packages. Each M.U.S.C.L.E.S. package in- 
cluded 4, 10, or 28 figures. The Barbie accessories came as part of larger 
toy sets. The parties stipulated that no single toy or accessory had a 
value of more than five cents.3 

Under the TSUS, the United States Customs Service (Customs) ap- 
praised and classified each separate toy and accessory. Customs 
classified the M.U.S.C.L.E.S. figures under either Item 737.40 as “toy 


The TSUS, which was in effect at the time the classification at issue here was made, was later replaced by the Har- 
monized Tariff Schedule of 1988, Pub. L. No. 100-418, 102 Stat. 1148 (codified at 19 U.S.C. §1202 (1988)). 
2The plastic toy figures —M.U.S.C.L.E.S. (“Millions of Unusual Small Creatures Lurking Everywhere” — apparently 
depict professional wrestlers, some human and others non-human. Based on this distinction, the United States Cus- 
toms Service broke the hundreds of figures into two classes — “animate” and “inanimate.” 
The Barbie toys at issue include: 
1) asmall plastic brush and comb from the “Barbie Fashion Add-On” set; 
2) play towel and three small toys from the “Barbie Play Pak”; and 
3) acomb, brush, calendar, and toys from the “Peaches ’n Cream Barbie” set. 
8 One invoice in an appendix showed M.U.S.C.L.E.S. figures imported in a carton valued at $23.76. This import car- 
ton apparently included nearly 500 figures. According to the parties’ stipulations, however, Mattel sold these toys to 
consumers in retail packages of 4, 10, or 28 separate plastic creatures. 
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figures of animate objects” or Item 737.49 as “toy figures of inanimate 
objects.” The doll accessories fell under Item 737.95 as “toys not spe- 
cially provided for.” Each of these three Items carried a duty of 9.6% ad 
valorem. 

Mattel protested the classification, arguing that Customs should clas- 
sify these imports under Item 912.20 TSUS. Item 912.20 exempts from 
duty certain small toys valued at not over five cents per unit. Item 


912.20 TSUS covers: 


[Alrticles provided for in parts 5D an 5E of schedule 7 (except bal- 
loons, marbles, dice and diecast vehicles), valued not over five cents 
per unit * * *, 


(Emphasis added.) 

Customs denied Mattel’s challenge to its classification, determining 
that the value of each retail package of toys exceeded five cents. By view- 
ing each package as the “unit,” Customs denied Mattel classification un- 
der TSUS Item 912.20. Mattel appealed Customs’s classification 
decision to the court of International Trade. 

In lieu of a trial, the parties presented stipulated facts. On the basis of 
these stipulations, the court of International Trade affirmed Customs’s 
classification of the toys and ruled that Customs correctly interpreted 
the word “unit” in Item 912.20. Mattel, 733 F. Supp. 1503. 


DISCUSSION 


This court must determine the meaning of the term “unit” in Item 
912.20 TSUS in order to ascertain its applicability to this case. Mattel 
argues that the term “unit” means each separate toy. The Government 
contends that the term refers to the entire retail package. 

The meaning of a tariff term is a question of law. Digital Equip. Corp. 
v. United States, 889 F.2d 267, 268 (Fed. Cir. 1989). Therefore, we re- 
view de novo the legal findings of the Court of International Trade. 
Based on that review, we conclude that “unit” in Item 912.20 TSUS 
means each separate article or individual toy. The language, context, 
and history of the statute support this reading. In addition, Customs’s 
appraisement and classification of each toy and accessory is consistent 
with this interpretation. 

Item 912.20 TSUS suspends duties on toy “articles * * * except bal- 
loons, marbles, dice and diecast vehicles) valued not over five cents per 
unit.” The term “unit” in this phrase refers to the earlier word “arti- 
cles.” Read in conjunction with this earlier term, “per unit” emphasizes 
that each separate article must fall within Item 912.20’s five-cent maxi- 
mum value. 

Thus, Item 912.20 TSUS first focuses on individual “articles.” To un- 
derscore the emphasis on each separate toy, however, the item specifies 
that the tariff exemption applies to each article on a “per unit” basis. 

The five-cent cut off also clarifies the meaning of the exemption. By 
setting the ceiling at articles worth a nickel or less, Item 912.20 strictly 
limits the application of the exemption. Very few single toys are wortha 
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nickel or less. It is especially hard to imagine a retail package of several 
toys worth a nickel or less. The low five-cent ceiling in conjunction with 
the terms “articles” and “per unit” limits Item 912.20 to inexpensive 
single toys, not retail packages containing several toys. 

Dictionaries also enlighten the meaning of “unit.” As a primary defi- 
nition of “unit,” dictionaries often list “a single thing.” Black’s Law Dic- 
tionary, Revised Sixth Edition, 1990, p. 1533; Webster’s New Collegiate 
Dictionary, 1975, p. 1279; Webster’s Third New International Diction- 
ary of the English Language, Unabridged, 1976, p. 2500. In the context 
of the toys and accessories at issue here, each plastic figure and each 
Barbie accessory is a “single thing.” Dictionaries also refer to an “isol- 
able member of some more inclusive whole,” id., or “[o]ne of the sepa- 
rate parts or members of which a complex whole or aggregate is 
composed * * *.” Shorter Oxford English Dictionary, Revised Third Edi- 
tion, 1959, p. 2303. Each plastic figure and each Barbie accessory is an 
isolable or separate part. The statutory language refers to each separate 
article —in this case, a toy or accessory. 

While we find support in the dictionary for defining “unit” as a single 
item, we need not rely on lexicographic analysis alone. When Congress 
intends to apply a duty to a retail package or unit, it says so. For exam- 
ple, Item 734.15 TSUS refers to board games “packaged together as a 
unit in immediate containers of a type used in retail sales.” Additionally, 
Headnote 2(a), Schedule 7, Part 5, Subpart D, TSUS refers to table ten- 
nis equipment “packaged together as a unit in immediate containers ofa 
type used in retail stores.” In other provisions, Congress has used “unit” 
to mean a retail package. In this case, however, Congress used “unit” to 
refer to each inexpensive article. 

Item 912.20 TSUS does not use the “packaged together” language nor 
any other language indicating an intent to impose a duty on the retail 
unit. Instead, TSUS Item 912.20 exempts from duty articles valued at 
no more than five cents per unit. Elsewhere, Schedule 7 uses the word 
“unit” to mean a single article. See, e.g., Schedule 7, Part 2, Subpart E, 
Headnote 6(d)(i)—6(h)(ii)(II) (Watches, Clocks, and Timing Appara- 
tus). Thus, Congress’s use of “unit” in other tariff provisions supports 
its use in Item 912.20 as referring to each separate toy or accessory.4 

The legislative history of Item 912.20 TSUS supports the “single arti- 
cle” definition of unit. The 1982 Senate Report explained that this provi- 
sion “would affect low price, low quality items sold primarily in bulk 
vending machines.” S. Rep. No. 564, 97th Cong., 2d Sess., reprinted in 
1982 U.S. Code Cong. & Admin. News 4078, 4084 (emphasis added). 
This report acknowledged that Item 912.20 would extend beyond arti- 
cles sold in bulk vending machines. When Congress renewed Item 


4 Congress in enacting TSUS Item 912.2 did not in any fashion refer to protections for domestic packager. Although 
the dissent professes concern about the domestic packaging industry, neither party alluded to any evidence of harm or 
benefit to packagers. Such a concern, in any event, should properly be directed to Congress. 
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912.20 TSUS in 1988, the Conference Committee underscored this un- 
derstanding: 


[T]he scope of this provision is not limited to toys for bulk vending 
machines and that the subject articles consist of a variety of small 
items ***. 


H.R. Conf. Rep. No. 576, 100th Cong., 2d Sess., reprinted in 1988 U.S. 
Code Cong. & Admin. News 1785, 1786. The individual plastic figures 
and Barbie accessories are low price, low quality items. This case arises 
only because appellant imports these items in packages of several toys. 
Yet neither the tariff language nor its legislative history puts restric- 
tions on how these small toys are packaged or sold. Indeed, the parties 
have agreed that neither the binding statutory language nor the infor- 
mative legislative history limits Item 912.20 solely to vending machine 
toys.5 In any event, the legislative record does not support the Govern- 
ment’s construction of the statute. 


Finally, Customs’s treatment of the articles also supports interpret- 
ing “unit” to apply to each item. Customs separately appraised and clas- 
sified each M.U.S.C.L.E.S toy upon entry. It classified some individual 
figures as “animate,” and others as “inanimate.” Customs also found 
that each figure had a dutiable value of less than five cents. In addition, 
Customs appraised and classified each Barbie accessory. Again, it iden- 
tified these separate articles as valued at less than five cents. After disre- 
garding packaging in classifying the individual toys upon entry, 


Customs now argues that packaging should determine the duty. Cus- 
toms’s actions speak more eloquently than its words.6 


CONCLUSION 


The Court of International Trade incorrectly defined “unit” in Item 
912.20 TSUS to mean “retail package.” Because these articles satisfied 
the terms of Item 912.20 TSUS, they qualify for duty-free classification. 
This court, therefore, reverses the trial court’s judgment. 


REVERSED 


5 Mattel made the following claims in its Complaint and the Government admitted them in its Answer. 
8. The statutory provision in Item 912.20, TSUS, by its terms, is not limited to items sold in bulk vending machines. 
Complaint and Answer, paragraph 8 (emphasis added). 


6 The dissent suggests that this opinion’s reading of TSUS Item 912.20 is not consistent with the principle of classify- 
ing goods “as and when imported.” The doctrine of Simod America Corp. v. United States, 872 F.2d 1572 (Fed. Cir. 
1989), however, focuses on the condition of the dutiable product itself at the time of importation, not on packaging. 
Simod decided whether imported shoe components were “substantially complete” and thus dutiable as finished foot- 
wear. Simod did not ask if the shoe products were packaged in retail shoe boxes or bulk plastic bags. After all, unduti- 
able packaging — cardboard, plastic, packing materials —has little relation to the “condition” of the dutiable merchan- 
dise. In this case, neither party contests the “substantial completeness” or “condition” of the toys and accessories. 
Simod relied on United States v. Citroen, 228 U.S. 407 (1912) which stated: 

The rule is well established that ‘in order to produce uniformity in the imposition of duties, the dutiable classifica- 
tion of articles imported must be ascertained by an examination of the imported article itself, in the condition in 
which it is imported.’ 
Id. at 414-15 (citations omitted) Citroen clarifies that the “as imported” doctrine depends on “an examination of the 
article itself.” This examination does not extend to undutiable external wrappings or containers. See TSUS General 
Headnote and Rule of Interpretation 6(b)(i); Don W. Snyder Co. v. United States, 67 Cust. Ct. 1 (1972). 
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CLEVENGER, Circuit Judge, dissenting. 

I would affirm the judgment below. Neither the text alone of the 
TSUS Item 912.20 nor the dictionary definition resolve the question of 
whether the unit, or “single thing,” is the individual plastic figure or the 
package in which the figures are sealed abroad for importation and sub- 
sequent domestic sale without alteration of the package. Furthermore, 
the legislative history as to the definition of the word “unit” is sparse 
and inconclusive. Nor does the classification on Mattel’s invoice, that 
some of the toy figures are inanimate representations (even “imaginary 
and hybrid”) and some animate, a classification later recognized by Cus- 
toms after it declined to permit duty-free importation under 912.20, 
serve to resurrect, like Lazarus, the MUSCLEmen as distinctly separate 
legal entities. In my view, however, the policy and purpose of the statute 
is unmistakable: to permit the duty-free importation of quite inexpen- 
sive toys, the kind that are sold individually in coin vending machines.1 
Every child and parent knows them well. In sum, can it be stated un- 
blushingly that Congress intended packaged toys valued at more than 5 
cents each, such as each of the packages of MUSCLEmen in this case, to 
be imported duty-free, as will be the result under the majority opinion? 
Upon prevailing here, Mattel will be free to include in its retail units as 
many figures or plastic pieces as it chooses, regardless of the amount 
over 5 cents the consumer will be charged for the unit. While not disposi- 
tive of the outcome here, there is evidence of one imported 
MUSCLEmen unit valued at $23.76. 

In my view Mattel, by choosing to import the articles already pack- 
aged in sealed units of multiple items for retail sale, has defined the unit 
upon which the U.S. Customs Service must assess a duty according to 
the appraised value at entry. Mattel should only receive the benefit of 
Item 912.20 by choosing to import the plastic pieces individually or in 
bulk and having them packaged in retail units within the United States 
customs territory. Congress recognized that “items in the same price 
and quality range are not domestically produced,” S. Rep. No. 97-564, 
97th Cong. 2d. Sess., reprinted in 1982 U.S. Code Cong. Adm. News 
4078, 4084 (emphasis added), but we may not presume that Congress 
also intended Item 912.20 to subsidize the foreign packaging industry. 
The majority does so, with its sub silentio addition of “or packaged” to 
the Senate Report. 

Finally, “the principle is so basic that it hardly needs to be men- 
tioned,” Simod America Corp. v. United States, 872 F.2d 1572, 1577 
(Fed. Cir. 1989), that an article’s classifiable “status must be deter- 
mined upon the basis of its condition as and when imported.” Kurtz Im- 
porting Co. v. United States, 420 F.2d 746, 748 (CCPA 1969) (emphasis 
added; citing Hecht Pearl Co. v. United States, 18 C.C.P.A. (Customs) 
171, 175 (1930)). Here, the imported goods are not individual figures of 
less than 5 cents value; instead, the goods as and when imported are 


lophis provision would affect low price, low quality items sold primarily in bulk vending machines.” S Rep. No. 
97-564, 97th Cong. 2d. Sess., reprinted in 1982 U.S. Code Cong. Adm. News 4078, 4084. 
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already assembled in thematic retail packages. We are instructed by 
Simod, 872 F.2d at 1578, that “samples of the merchandise * * * are most 
potent witnesses.” Marshall Field & Co. v. United States, 45 C.C.P.A. 
(Customs) 72, 81 (1958). Plaintiff's Exhibit 2 demonstrates that the 
MUSCLEmen are packaged so as to be used together in “slugfests in the 
streets! Free-for-alls on the freeways! Brawls in the malls!” or within a 
“HARD KNOCKIN’ ROCKIN’ RING” which requires a minimum of 
two MUSCLEmen (imported value 9.4 cents) to use. 

The responsibility of the Department of the Treasury is to protect the 
public fisc, Thor Power Tool Co. v. Commissioner of the Int. Rev. Serv., 
439 U.S. 522, 542 (1979), and we owe a substantial measure of deference 
to the expertise of the Customs Service when determining whether an 
importer has carried its statutory burden of proof of overcoming a classi- 
fication decision. 28 U.S.C. § 2639(a)(1) (1988); Simod at 1576. 

For these reasons, I respectfully dissent. 
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